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etc., 4 is well settled. It is based on the presumption that an owner 
will know the value of his own property 5 and seems very reason- 
able as, in the great majority of cases, that presumption will be in 
accord with the fact. 

In some cases, however, it has been said — and the language of 
the principal case might possibly be interpreted to support the view 
— that an owner, as such, is always qualified to testify as to the 
value of his property, and that evidence which shows that he has 
in fact no knowledge on the subject goes merely to the weight and 
not to the admissibility of his testimony. 6 On principle, this doc- 
trine hardly seems correct. The purpose of taking testimony being 
to disclose facts, only those who have knowledge concerning those 
facts should be allowed to testify. Hence the rule that, before a 
person may be a witness as to values, it must be shown that he has 
some information upon which to form an opinion. In the case of 
an owner, as was said above, this knowledge is presumed to exist. 
But this presumption may be false and, if it is, no further reason 
remains for excepting owners from the general rule as to qualifying 
witnesses. The opinion of the owner as to the value of property 
concerning which he knows nothing can be of no more assistance 
in determining its value than that of any other unqualified witness. 
And, furthermore, to admit such opinions would tend to increase 
and confuse the evidence. The better rule seems to be to make 
ownership, prima facie, sufficient to qualify a witness to testify to 
value but to hold the witness incompetent if the presumption of 
knowledge is rebutted. 7 Some courts, indeed, have flatly refused to 
indulge the presumption of knowledge at all and have held that an 
owner, in order to qualify as a witness, must affirmatively show his 
qualifications. 8 

C. G. D. 

Fixtures : Constructive Severance. — The case of Continental 
Gin Company v. De Bord 1 is an illustration of an attitude which 
many courts have taken on the subject of fixtures. It was there 
held that where a landowner gave a chattel mortgage upon his 
house, he changed the nature of the house from realty into person- 
alty. The doctrine exemplified by the principal case and by 
similar cases is briefly this : By force of an agreement or contract 
to that effect, fixtures may be made to resume, as between the 



4 17 Cyc. 113; Chamberlayne on Evidence, §§2142-48. 

5 Jones' Commentaries on the Law of Evidence, Horwitz's ed., 
§ 363. 

8 Lewis v. State (1909), 165 Ala. 83, SI So. 308; Rankin v. Caldwell 
(1908), IS Idaho, 625, 99 Pac. 108; Wigmore on Evidence, §716. 

■< Cook v. Purman (Ariz., 1906), 86 Pac. 6; Jeffries v. Snyder (1900), 
110 Iowa, 359, 81 N. W. 678. 

8 Port Townsend So. R. Co. v. Nolan (1908), 48 Wash. 382, 93 Pac. 
528; Motton v. Smith (1905), 27 R. I. 57, 60 Atl. 681; Gregory v. Fichtner 
(1891), 14 N. Y. Supp. 891. 

1 (Okla, Aug. 3, 1915), 150 Pac. 892. 
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parties, their character of personalty, though there is no actual 
physical severance of them from the land. It has been held that 
the sale of a fixture, 2 or the sale of the land, reserving a fixture, 8 or 
the giving of a chattel mortgage on a fixture, 4 or the mere treatment 
of the article as personalty, 8 will as between the parties have the 
effect of working a constructive severance, thereby changing the 
fixture into personalty. 

It cannot be denied that the trend of authority seems to hold 
that a sale or mortgage of the articles annexed will effect a sever- 
ance, 6 but on principle this should not be so. Certain it is that 
such noted jurists as Baron Parke, 7 Mr. Justice Holmes, 8 and 
the late Chief Justice Beatty 9 held no such view. It would seem 
that the true view, as expressed by them, is that property must, at 
any given moment, be either real or personal. 10 Which it is must 
be determined by its nature and no mere contract should be allowed 
to determine or change that nature. 11 Fixtures, due to their at- 
tachment to the soil, are held to partake of the nature of the soil. 12 
Quicquid plantatur solo, solo cedit. iz They are realty and remain 
such till the right to remove them is actually exercised. 14 This 
right to sever or remove, and thereby convert into a chattel, is in 
the nature of a profit or license. 15 The majority of the courts seem 
to recognize this fact to the extent that the sale of a fixture, or 
more properly of the right to enter and sever, may be by parol, 
the contract being neither for the sale of land nor of chattels 
within the Statute of Frauds. 16 



2 Royce v. Latshaw (1900), 15 Colo. App. 420, 62 Pac. 627; Hensley 
v. Brodie (1855), 16 Ark. 511; 19 Cyc. 1070. Contra: Eddy v. Hall (1881). 

5 Colo. 576. 

s Badger v. Batavia Paper Mfg. Co. (1873), 70 111. 302; Straw v. 
Straw (1897), 70 Vt. 217, 39 Atl. 1095. 

*Manwaring v. Jenison (1886), 61 Mich. 117, 27 N. W. 899; Gooding 
v. Riley (1870), 50 N. H. 400. Contra: Richardson v. Copeland (1856), 

6 Gray 536, 66 Am. Dec. 424. 

5 In such case the word "severance" is not generally used, but it is 
stated that the articles must be considered personalty because so 
treated. Keefe v. Furlong (1897), 96 Wis. 219, 70 N. W. 1110; Durkee v. 
Powell (1902), 77 N. Y. Supp. 368. 

« Tiffany, in 13 Am. & Eng. Encyc. Law 616; 19 Cyc. 1070. 

* Mackintosh v. Trotter (1838), 3 M. & W. 184. 

8 Carpenter v. Walker (1886), 140 Mass. 416, 5 N. E. 160. 

9 Prescott v. Wells, Fargo & Co. (1867), 3 Nev. 82. 

10 See cases cited in notes 7, 8, 9, supra. 

11 14 Harvard Law Review, 534; see cases cited in notes 8, 9, supra. 

12 See cases cited in notes 7, 8, 9, supra. 

"Mackintosh v. Trotter (1838), 3 M. & W. 184. 

"Eddy v. Hall (1881), 5 Colo. 576; 2 Tiffany, Landlord and Tenant, 
1581; see cases cited in note 9, supra. 

15 14 Harvard Law Review, 534; Richardson v. Copeland (1856), 6 
Gray 536, 66 Am. Dec. 424; Eddy v. Hall (1881), 5 Colo. 576; see case 
in note 9, supra. 

18 Browne, Statute of Frauds, §234; Lee v. Gaskell (1876), 1 Q. B. 
Div. 700; Moody v. Aiken (1878), 50 Tex. 65; Strong v. Doyle (1872), 
110 Mass. 92. 
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The courts which have adopted the rule of the principal case 
seem to proceed upon the theory that whether a thing shall or shall 
not become a fixture at the time of annexation, depends almost 
exclusively upon the will or intention of the annexor. 17 From this 
they argue that there is nothing which logically should prevent the 
annexor exercising his intent after as well as before, annexation. 18 
The mistake however lies here: mere intention, as such, will not 
determine whether or not a thing is a fixture. 19 Intention is a 
matter of fact, to be determined by examining the surrounding cir- 
cumstances, including the acts of the annexor. 20 These surrounding 
circumstances and acts disclose his true intention, which alone the 
law recognizes; and the fact that his actual or secret intention 
either before or after annexation was that the thing should remain 
a chattel, is of no consequence. 21 

To hold that fixtures are realty while attached to the soil is not 
only logical but tends to simplify the law of fixtures. It offers a 
clear and concise conception of the law, which at the same time is 
thoroughly consistent. The doctrine of the principal case, on the 
other hand, is complex and artificial, restricted in its application 22 
and productive of inconsistencies. 23 This latter doctrine, for ex- 
ample, results in allowing a thing to be both realty and personalty 
at the same time — for the very courts which hold that parties by 
agreement may convert a fixture into chattels, as a rule, regard 
fixtures as realty in respect to third persons. 24 Another inconsist- 
ency is that some courts which regard the sale of a fixture as 
converting it into a chattel, nevertheless hold that such sale is not 
within the provision of the Statute of Frauds requiring an agree- 
ment for the sale of a chattel to be in writing. 25 Furthermore, the 
view that removable fixtures are chattels seems incompatible with 
the prevailing opinion that the tenant loses his right to remove the 
fixtures if he relinquishes possession of the land without having 
done so, 26 since there is no principle of law by which the owner 
of chattels loses title thereto merely because he leaves his chattels 



"Baringer v. Evenson (1906), 127 Wis. 36, 106 N. W. 801; Man- 
waring v. Jenison (1886), 61 Mich. 117, 27 N. W. 899; 2 Tiffany, Land- 
lord and Tenant, 1564. 

18 Manwaring v. Jenison (1886), 61 Mich. 117, 27 N. W. 899. 

19 See cases cited in notes 20, 21, infra. 

2 <>Teaff v. Hewitt (1853), 1 Ohio St. 511, 59 Am. Dec. 634; 2 Tiffany, 
Landlord and Tenant, 1565. 

21 Hopewell Mills v. Taunton Sav. Bank (1890), 150 Mass. 519, 23 
N. E. 327, 6 L. R. A. 249, 15 Am. St. Rep. 235; 2 Tiffany, Landlord and 
Tenant, 1565. 

22 See cases cited in note 24, infra. 

23 See cases cited in notes 24, 25, 26, 28, infra. 

24 First Nat. Bank v. Adam (1891), 138 111. 483, 28 N. E. 955; 
Browne, Statute of Frauds, §234; Moody v. Aiken (1878), 50 Tex. 65. 

25 South Baltimore Co. v. Muhlbach (1888), 69 Md. 395, 16 Atl. 117 
1 L. R. A. 507; Keyser v. School District (1857), 35 N. H. 477. 

20 Mueller v. Chicago Ry. Co. (1901), 111 Wis. 300, 87 N. W. 239; 
Bliss v. Whitney (1864), 9 Allen, 114, 85 Am. Dec. 745. 
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lying on the land of another person. 27 Nor does such view seem to 
harmonize with the decisions that the tenant loses the right of 
removal by taking a new lease, 28 since these are based on the theory 
that the fixtures pass under the new lease, which they cannot well 
do if not a part of the land. 29 The foregoing and other similar in- 
consistencies are avoided if all fixtures are regarded as realty, till 
actually severed from the land. For if fixtures are realty then the 
title to them is in the owner of the soil and the other party, be he 
tenant, mortgagee or purchaser, gets merely a right to enter and 
sever. Such a mere right clearly might pass by parol. And further 
the failure to exercise this right to remove during the term of the 
lease, or the taking of a new lease might reasonably be held to be a 
waiver of the right. 

H. A. J. 

Inheritance Tax : Is Wife's Dower or Community Prop- 
erty Subject to the Tax? The Supreme Court of Utah, in the 
case of In re Bullen, 1 has held that the widow's one-third interest 
in her deceased husband's realty is not subject to the state inher- 
itance tax. The theory on which the case is determined is that 
the wife does not take such interest by the laws of inheritance 
but that it is already vested in her as dower. Common law dower 
was always considered as vested in the wife during coverture, 
though not consummated until the death of the husband. 2 The 
husband could not alienate it during his life without the wife's 
joinder, and if he did and she survived him, she might follow her 
interest even into the hands of any bona fide purchaser. As the 
title was qualifiedly vested in her during the marriage, she did 
not take by succession, and hence would not be subject to an 
inheritance tax. 8 This is the general rule in the dower states. 
Illinois, alone, holds that the wife's interest is subject to the 
inheritance tax. 4 The wife may take her dower interest in addi- 
tion to her share under a will (unless it is given her in lieu of 
dower) and claim her exemption from the tax to the extent of her 
dower claim. 5 Even where dower has been abolished and a statu- 
tory interest substituted in favor of the widow, her interest is 
treated in the same way as dower and she takes the realty free 



"2 Tiffany, Landlord and Tenant, 1583. 

^Nieland v. Mahnken (1903), 89 N. Y. 463, 85 N. Y. Supp. 809; 
Stephens v. Ely (1900), 162 N. Y. 79, 56 N. E. 499. 

2 9 2 Tiffany, Landlord and Tenant, 1583, 1593. 

i (April 22, 1915), 151 Pac. 533. 

3 In re Weiler's Estate (1910), 122 N. Y. Supp. 608. 

3 Waddle v. Frazier (1912), 245 Mo. 391, 151 S. W. 87; Gardner v. 
Skinner (1907), 195 Mass. 164, 80 N. E. 825; Miller v. Finegan (1890), 
26 Fla. 29, 7 So. 140. 

* Billings v. People (1901), 189 111. 472, 59 N. E. 798. 

5 In re Sanford's Estate (1912), 91 Neb. 752, 137 N. W. 864; Bald- 
win v. Hill (1896), 97 Iowa, 586, 66 N. W. 889. 



